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JURISDICTIONAL STATEMENT

This Appeal arises from a Findings of Fact, Conclusions of Law, and Judgment (the
"Judgment") entered on March 31, 2021, by the Honorable Michael J. Fagras, Special
Judge for the 23 rd Judicial District Circuit Court, Jefferson County, Missouri (the "Trial
Court") in Cause Number l 5JE-CC00809 styled Raintree Plantation Property Owners
Association, Inc., v. David Tucker et al. v. Dottie Schwantner, Intervenor (the "Litigation").

In the Judgment, the Trial Court found and approved the terms of a Class Action
Settlement Agreement filed with the Court on June 2, 2020, and approved on June 3, 2020,
as a fair, reasonable, and adequate settlement of the Litigation (the "Settlement
Agreement"). The Court further found that the Settlement Agreement sets Country Club
dues, pursuant to Paragraph 4(c) of an Amendment to the November 1, 1979, Covenants
and Restrictions recorded in Book 372, Page 1664 of the Jefferson County Recorder of
Deeds (the "Amended Restrictions") at Two Hundred Fifty-Five Dollars ($255.00) per
year, per lot, with future increases as dictated by the Settlement Agreement. The Court
found that Paragraph 4(c) is applicable to all lots in the Subdivision currently enumerated
as Sections 1-25 and Raintree Forest. On April 8, 2021, Designated Objectors/Appellants
filed their Motion for New Trial and to Amend the Judgment. The Trial Court did not rule
on the Motion, and pursuant to Missouri Supreme Court Rule 81.05(a)(2)(A), the Order
and Judgment became final on July 7, 2021. On July 16, 2021, Designated Objectors timely
filed their Notice of Appeal.
This Appeal is one involving: the determination and application of assessments to
certain lots within the Raintree Subdivision; whether a class action was properly certified
4

as a Missouri Supreme Court Rule 52.10 class action; whether the class representative
fairly and adequately represented the class and preserved the due process rights of the class;
whether the Settlement Agreement was fair, adequate, and reasonable; and, finally, whether
the Trial Court had jurisdiction to amend the Restrictions.
This Court's jurisdiction is founded in Article 5, Section 3 of the Constitution of the
State of Missouri. As this case does not involve the validity of a treaty or statute of the
United States, or of a statute or provision of the Constitution of this State, the construction
of revenue laws of this State, or the title of any State office, this Court has general appellate
jurisdiction. Venue is proper in the Eastern District Court of Appeals per RSMo. §477.050.
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STATEMENT OF FACTS

The Record of Appeal consists of the Legal File and Supplemental Legal File which
will be cited as "LF, D", and the Transcript of Proceedings will be cited as "TR.". Citations
to the Appendix will be sited as "App.".
Raintree Plantation Subdivision (the "Subdivision") is a Subdivision located in
Jefferson County, Missouri. (LF, D2, paras. 1,10). The Subdivision is divided into three
(3) distinct sections - Sections 1-19, Sections 20-25, and Raintree Forest. (LF, D2, para.
10). The Subdivision is governed by Raintree Plantation Property Owners' Association,
Inc. (the "Raintree POA"). (LF, D2, para.I).
Raintree POA is responsible for the governance and enforcement of the covenants
and restrictions of the Subdivision. The Subdivision is restricted by the Raintree Covenants
and Restrictions: as recorded in Book 644, Pg. 823-831 of the Jefferson County Recorder
of Deeds as the Amended Restrictions. (LF, D2, para. 1).
Within the Amended Restrictions, it is set forth:
"All lot owners have a non-transferrable right to, and shall be deemed
social members of any country club or golf course constructed on property
heretofore owned by RAINTREE PLANTATION, INC., subject to their
payment of dues and user charges. Such membership can be modified or
terminated by the owner or governing body of the Club or Golf Course No
dues schedule termination or modification shall be reviewable by any Court
or Government Agency. Annual dues as established solely by such Club or
Golf Course may be collected by Grantor and turned over to the Club or
Course..." (LF, DI, para. 9).
The "Club" as referred to in Paragraph 4(c) is the Jefferson County Raintree Country Club
(the "Club"). (LF, D2, para. 8). DKAAT Properties, LLC ("DKAAT") is an entity owned
by David Tucker that has an ownership interest in the Club. {LF, D3, p. 13).
6

In 2011, the Honorable Judge Gary Kramer, Division 2 of the Circuit Court of the
Twenty Third Judicial District in Jefferson County, Missouri, entered a Judgment in Cause
Number 08JE-CC0 1575, styled Richard Anderson, et al v. Kremer Restaurant Enterprises,

LLC d/b/a Raintree Country Club, finding that lot owners in Sections 20-25 of the
Subdivision are social members of the Club and have a mandatory obligation under the
language of Paragraph 4(c) to pay assessments levied by the Club or golf course. (LF, D2,
para.I I; LF, D3, Ex. A) (The "Kramer Judgment"). Following the Kramer Judgment, the
Club began charging assessments to lot owners of Sections 1-19 and Raintree Forest in
addition to lot owners of Section 20-25. (LF, D2, para.12).
On September 15, 2013, Raintree POA held an annual election in which its entire
membership including Sections 1-19, Sections 20-25, and Raintree Forest voted to
eliminate Paragraph 4(c) of the Restrictions. (LF, D2, para. 15).
In 2013, DKAAT and the Club filed suit in the Jefferson County Circuit Court,
Cause Number 13JE-CC00841, styled Jefferson County Raintree Country Club, et al v.

Raintree Plantation Property Owners Association Incorporated, seeking a Declaratory
Judgment that all lot owners in the Subdivision, Sections 1-25, and Raintree Forest had to
pay mandatory Club dues to Raintree POA and were prohibited from modifying Section
4(c) of the Restrictions. (LF, D2, para. 14).
On October 27, 2014, the Honorable Stanley D. Williams, Special Judge, entered a
judgment and found that the language of 4(c) of the Restrictions only applies to Sections
20-25 of the Subdivision, has no applicability to Sections 1-19 and Raintree Forest, and
that the Raintree POA is forever prohibited from amending or deleting or modifying
7

Section 4(c). (The "Williams Judgment") (LF, D3, p. 8 ). The Williams Judgment was
entered into with the consent of the Club, DKAAT, and Raintree POA as shown by their
respective counsels' signatures upon the Judgment. (LF, D3, p. 9).
On November 2, 2015, Raintree POA filed a Petition for Preliminary and Permanent
Injunction, Class Action Petition for Declaratory Judgment, and Request for Attorney's
Fees as cause number 15JE-CC00809, styled Raintree Plantation Property Owners'

Association, Inc. v. David Tucker, et al. (LF, D 1, p. 2). Within this Petition, Raintree POA
sought to enjoin the Club and DK.AAT from holding a special election requiring Raintree
POA to pay Two Hundred Forty Dollars ($240.00) per lot, to the Club for certain benefits.
{LF, D36). The Raintree POA alleged in its original Petition that the Club and DK.AAT
were forcing the election in an attempt to relitigate the Williams Judgment in violation of
the principles of resjudicata (LF, D36, p. 6, 7) In support of this position, Raintree POA
argued that the Kramer Judgment and the Williams Judgment already interpreted the
meaning and applicability of Paragraph 4(c) in that Club dues are not required to be paid
by lot owners in to Sections 1-19 of the Subdivision and Raintree Forest. {LF, D36, p. 6,
7)

On January 29, 2018, Raintree POA's counsel, Stanley D. Schnaare and Timothy

R. Nickless (the filers of the original Petition), withdrew and were substituted by Ted D.

Disabato and Erik Zorumski. (LF, DI, p.16). On April 17, 2018, Raintree POA filed its
First Amended Petition seeking to set aside the Williams Judgment as inequitable in its
enforcement. {LF, D2, p. 5-6).
On January 13, 2020, Intervenor, Dottie Schwantner ("Intervenor Schwantner"),
moved for Class Certification with the class consisting of all property owners of record in
8

the Subdivision, including Sections 1-19, Sections 20-25, and Raintree Forest. (LF, D43).
Intervenor Schwantner, an owner of property within Sections 20-25 and not within 1-19 or
Raintree Forest, requested this Court to certify the case as a Class Action pursuant to
Missouri Supreme Court Rule 52.10 alleging that the Parties would fairly and adequately
represent the interest of the Raintree POA and its members. {LF, DI, p. 27; LF, DI0, p. 2;
LF, D43)
On January 29, 2020, the Court entered its Order and Judgment certifying Intervenor
Schwantner's Motion for Class Certification, defining the class as "all property owners of
record in the Raintree Subdivision in Jefferson County, Missouri plats 1-25 and Raintree
Forest." {LF, DI, p.27, LF, D44)
On June 2, 2020, Intervenor Schwantner, the Club, DKAAT, and Raintree POA
filed the Settlement Agreement with the Trial Court. (LF, D4). Pursuant to Paragraph J of
the Settlement Agreement, all lots in the Subdivision are required to pay initial dues of
Two Hundred Fifty-Five Dollars ($255.00) for the Club, which includes Sections 1-25 and
Raintree Forest. (D4, p. 7, para. J). Pursuant to Article 6 of the Settlement Agreement, each
settlement class member wishing to object to the writing was required to submit a timely
written notice of his or her objection. {LF, D4, para. 9, Art. 4). Approximately two hundred
ninety-nine objections were submitted to the Trial Court, all of whom are residents in
Sections 1-19 and Raintree Forest (the "Designated Objectors"). {LF, DI, p. 31-58).
On July 12, 2020, Designated Objectors filed an Opposition and Objection to
Jurisdiction and Propriety of Settlement (the "Opposition and Objection"). In their
Opposition and Objection, Designated Objectors raised several key points: res judicata due
9

to the Kramer Judgment and Williams Judgment stripping the Trial Court ofjurisdiction to
render a judgment on points previously litigated; and the Proposed Settlement being
deemed inadequate and unfair due to the Settlement Agreement being procured as a result
of fraud or collusion. (LF, D53) .. The Opposition and Objection was heard on January 3,
2020, and argued by the parties. (TR, p. 276-308). The Court denied the Opposition and
Objection. (LF, Dl 1).
On August 13, 2020, the Designated Objectors filed a Motion to Decertify Class
with the Court. (LF, DI 0). Within this Motion, the Designated Objectors argued numerous
deficiencies to the Class certification, including, but not limited to: that the Class was
improperly certified under Rule 52.10 as an unincorporated association rather than a class
certified under Rule 52.08 of Missouri Rules of Civil Procedure; and that Intervenor
Schwantner could not represent the Class fairly and adequately to protect the interest of the
property owners. (LF, D 10, p. 2-8).
Designated Objectors' Motion to Decertify the Class was heard and submitted on
January 13, 2021. (TR. p. 10-28). On the same date, the Court denied the Motion to
Decertify the Class. (TR. p. 27, In. 13).
On January 13, 2021, the Court conducted a final hearing on the objections to the
Settlement Agreement and heard the Motion to Decertify and the Opposition and Objection
as previously indicated. (See TR). At the January 12th hearing, the Court received testimony
from ten (10) objecting witnesses and received exhibits and evidence on the objections to
the preliminary approval of the Settlement Agreement. (See TR, p. 8, Ins. 8-10). At the
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conclusion of the hearing, the Court took the case under submission. {TR, p. 314, In 25; p.
315, Ins. 1-2).
The Court issued the Judgment on March 31, 2021. {LF, D 11 ). Within the Judgment,
the Trial Court decided that the 1987 Amendment, with the adoption of Paragraph 4(c),
was for the purpose of collecting dues from all lot owners which included Sections 1-25

of the Subdivision and Raintree Forest. {LF, Dl 1, p. 6). The Trial Court found that its
holding was consistent with the Kramer Judgment and that the Trial Court was unable to
reconcile the Williams Judgment in that the Williams Judgment failed to recognize that
Paragraph 4(c) was present in the original 1979 Covenants and Restrictions and adopted in
the 1987 Amendment. (LF, D 11, p. 7). The Trial Court found that the Settlement
Agreement was fair, reasonable, adequate, and in the best interest of the Class and set Club
dues at Two Hundred Fifty-Five Dollars ($255.00) per year. (LF, Dl 1, p. 7). The Court
ordered that all Class members are bound by the Settlement Agreement and incorporated
all the terms of the Settlement Agreement in the Judgment. {LF, Dl 1, p. 8-9). The Court
also ordered that the Judgment and Settlement Agreement were deemed proper authorized
amendments to the Restrictions. {LF, D 11, p. 9).
On April 8, 2021, Designated Objectors filed a timely Motion for New Trial and to
Amend the Judgment (the "Motion for New Trial"). (LF, Dl2). The Motion for New Trial
reargued the Designated Objectors' positions, set forth in their Motion to Decertify the
Class, the Opposition and Objection, along with several misstatements, such as whether
the Settlement Agreement was unfair. (LF, D12). The Court did not rule on the Motion for
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New Trial within ninety (90) days of filing. (LF, DI, p. 65). On July 16, 2021, the
Designated Objectors timely filed their Notice of Appeal. (LF, DI, p. 65; D13).
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POINTS RELIED ON

I.

THE TRIAL COURT ERRED IN SETTING ASIDE THE WILLIAMS

JUDGMENT AND DENYING THE APPLICATION OF THE DOCTRINE OF RES
JUDICATA,

BECAUSE

THE

DOCTRINE

OF

RES

JUDICATA

BARS

RELITIGATING THE CLAIMS DECIDED IN THE WILLIAMS JUDGMENT, IN
THAT THE WILLIAMS JUDGMENT CONCLUSIVELY DETERMINES THAT
LOT OWNERS IN SECTIONS 1-19 AND RAINTREE FOREST ARE NOT
SUBJECT TO THE PAYMENT AND MEMBERSHIP DUES TO THE CLUB.

Kinsky v. 154 Landco LLC, 371 S.W.3d 108, 112 (Mo. App E.D. 2012)
Kesterson v. State Farm Fire & Cas. Co., 242 S.W.3d 712, 715-16 (Mo. bane 2008)
King Gen. Contractors, Inc. v. Reorganized Church of Jesus Christ of Latter Day
Saints, 821 S.W.2d 495, 501 (Mo. bane 1991)
Lauber-Clayton, LLC v. Novus Props. Co., 407 S.W.3d 612, 618, 619 (Mo. App.
E.D.2013)

II.

THE TRIAL COURT ERRED IN CERTIFYING THE CLASS UNDER

RULE 52.10 AS AN UNINCORPORATED ASSOCIATION, BECAUSE THE
CLASS MEMBERS DO NOT HAVE SUBSISTENT JURAL RELATIONS AMONG
THE CLASS WITH SHARED INTERESTS, IN THAT THE LOT OWNERS IN
THE SUBDIVISION DO NOT SHARE A COMMON INTEREST AS SECTIONS 119 AND RAINTREE FOREST WERE NOT REQUIRED TO PAY MANDATORY
DUES TO THE CLUB, WHEREAS SECTIONS 20-25 WERE REQUIRED TO PAY
MANDATORY DUES TO THE CLUB.
Mo. Rule 52.10
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Executive Board of Missouri Baptist Convention v. Carnahan, 170 S.W.3d 437, 445-446

(Mo. App WD 2005)
Clarkv. Grand LodgeofBhd. ofR.R. Trainmen, 328 Mo. 1084, 43 S.W.2d404, 408 (1931)
State ex inf Ashcroft v. Kansas City Firefighters Loe. No. 42, 672 S.W.2d 99, 103 (Mo.

App. W. Dist. 1984)

III.

THE

TRIAL

COURT

ERRED

IN

APPOINTING

INTERVENOR

SCHWANTNER AS THE CLASS REPRESENTATIVE BECAUSE SHE COULD
NOT FAIRLY AND ADEQUATELY PROTECT THE INTEREST OF THE
MEMBERS OF THE CLASS IN THAT SHE IS A LOT OWNER IN SECTIONS 2025 WITH MANDATORY DUES AND NOT A LOT OWNER IN SECTIONS 1-19
OR

RAINTREE

FOREST

WITHOUT

MANDATORY

DUES

UNDER

PARAGRAPH 4(C).
Mo. Rule 52.10
Mo. Rule 52.08
Craft v. Phillip Morris Companies, Inc., 170 S.W.3d 368,379 (Mo. App ED 2005)
Union Planters Bank, N.A. v. Kendrick, 142 S.W.3d 729, 735 (Mo bane 2004)

IV.

THE

TRIAL

COURT

ERRED

IN

APPOINTING

INTERVENOR

SCHWANTNER AS THE CLASS REPRESENTATIVE, BECAUSE HER
REPRESENTATION OF THE CLASS VIOLATED THE ABSENT CLASS
MEMBERS DUE PROCESS RIGHTS, IN THAT SHE DID NOT FAIRLY AND
ADEQUATELY REPRESENT THE CLASS IN THE SETTLEMENT OF THE
LITIGATION.
U.S. CONST. amend. XIV, §1
14

Craft v. Phillip Morris Companies, Inc., 170 S.W.3d 368, 379 (Mo. App ED 2005)
State ex inf. Ashcroft v. Kansas City Firefighters Loe. No. 42, 672 S.W.2d 99, 103 (Mo.
App. W. Dist. 1984)

V.

THE TRIAL COURT ERRED IN APPROVING THE SETTLEMENT

AGREEMENT, BECAUSE THE SETTLEMENT AGREEMENT WAS UNFAIR,
INADEQUATE, AND UNREASONABLE, IN THAT THE SETTLEMENT
AGREEMENT ABROGATED THE WILLIAMS JUDGMENT AS INEQUITABLE
AND PROVIDED FOR THE MANDATORY PAYMENT OF CLUB DUES FOR
SECTIONS 1-19 AND RAINTREE FOREST.
Mamoulian v. St. Louis University, 780 S.W.2d 648,649 (Mo. App E.D. 1989)
Kincade v. General Tire and Rubber Co., 635 F. 2d, 501, 506, n. 5 (5 th Circuit 1981)
Topchain v. JPMorgan Chase Bank, N.C., 539 S.W.3d 879, 898 (Mo. App. 2017)

VI.

THE TRIAL COURT ERRED IN ORDERING THAT THE JUDGMENT

AND SETTLEMENT AGREEMENT WERE AUTHORIZED AMENDMENTS TO
PARAGRAPH 4(C) OF THE RESTRICTIONS, BECAUSE THE COURT HAD NO
JURISDICTION TO AMEND THE RESTRICTIONS, IN THAT THE ELEMENTS
OF FRAUD OR MISTAKE WERE NOT PLED AND THE JUDGMENT DID NOT
MAKE A FINDING OF FRAUD OR MISTAKE.
Lake Waukwanoka v. Spain, 622 S.W.2d 309 (Mo. App. 1981)
Grantham v. Rockhurst U., 563 S.W.2d 147, 150 (Mo. App. 1978);
Marshall v. Estate ofMarshall, 529 S.W.2d 914 (Mo.App.1975).
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ARGUMENT

I.

THE TRIAL COURT ERRED IN SETTING ASIDE THE WILLIAMS

JUDGMENT AND DENYING THE APPLICATION OF THE DOCTRINE OF RES
JUDICATA,

BECAUSE

THE

DOCTRINE

OF

RES

JUDICATA

BARS

RELITIGATING THE CLAIMS DECIDED IN THE WILLIAMS JUDGMENT, IN
THAT THE WILLIAMS JUDGMENT CONCLUSIVELY DETERMINES THAT
LOT OWNERS IN SECTIONS 1-19 AND RAINTREE FOREST ARE NOT
SUBJECT TO THE PAYMENT AND MEMBERSHIP DUES TO THE CLUB.
Standard of Review

In the Court tried case, the trial court's Judgment will be sustained unless there is
no substantial evidence to support it, it is against the weight of the evidence, or it
erroneously declares the law. Murphy v. Carron, 536 S.W.2d 30, 32 (Mo. bane 1976). "If
the issue to be decided is one of fact, this Court determines whether the Judgment is
supported by substantial evidence and whether the Judgment is against the weight of the
evidence." JAS Apartments, Inc. v. Naji, 354 S.W.3d 175, 182 (Mo. bane 2011). Questions
of law are subject to this Court's de novo review. Id. Here, the Court found that Williams
Judgment was inequitable and found that the doctrine ofres judicata did not apply in light
of previous court rulings. Accordingly, this matter should be reviewed de novo.
Analysis

The heart of the Litigation is centered upon the issue of payment of Club dues by
Sections 1-19, and Raintree Forest of the Subdivision. However, this issue has been
previously litigated and ultimately decided by the Williams Judgment.
16

In reaching its Judgment, the Trial Court made reference to the Kramer Judgment
and the Williams Judgment. (LF, DI I, p. 2) The Trial Court indicated that the ultimate
result of the Kramer Judgment was that lot owners in Sections 20-25 were deemed Club
members and were required to pay dues pursuant to Paragraph 4(c). (LF, Dl 1, p. 6).
Additionally, the Trial Court found that the Kramer Judgment applied to all lot owners
even though Sections 1-19 and Raintree Forest lots were not involved in the 2008 litigation.
(LF, Dl 1, p, 6)
The Trial Court found that the Williams Judgment was not binding on the Trial
Court due to the Kramer Judgment interpreting 4(c), to be binding on all lot owners. (LF,
D 11,p. 4). The Trial Court found the Williams Judgment was inequitable and was not
considered a "proper Judgment." (LF, DI I, p. 4). However, no analysis followed the
Court's fmding that the Williams Judgment is not binding on the parties, other than the
Kramer Judgment established precedence. (LF, DI 1, p. 4)
The doctrine of res judicata or claim preclusion bars the same parties or their
privities from re-litigating the same cause of action that has been previously adjudicated
by a final judgment on the merits. Kinsky v. 154 Landco LLC, 371 S.W.3d 108, 112 (Mo.
App E.D. 2012). The doctrine precludes the parties or privities from later bringing claims
arising from the same set of facts that could or should have been pursued in prior
action. Kesterson v. State Farm Fire & Cas. Co., 242 S.W.3d 712, 715-16 (Mo. bane
2008); see also Vogt v. Emmons, 158 S.W.3d 243, 247 (Mo. App. E.D.2005) ("The
doctrine of res judicata renders conclusive a judgment in a subsequent action between the
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same parties as to all issues which might have been litigated in the first action, not only as
to all issues tried." (emphasis added)).
Accordingly, the doctrine applies "not only to points and issues upon which the
court was required by the pleadings and proof to form an opinion and pronounce judgment,
but to every point properly belonging to the subject matter of litigation in which the parties,
exercising reasonable diligence, might have brought forward at the time." King Gen.
Contractors, Inc. v. Reorganized Church ofJesus Christ ofLatter Day Saints, 821 S.W.2d

495, 50 I (Mo. bane 1991 ). The purpose of this rule is to protect individuals from the burden
oflitigating multiple lawsuits, to promote judicial economy, and to minimize the possibility
of inconsistent decisions. Lauber-Clayton, LLC v. Novus Props. Co., 407 S.W.3d 612,
618, 619 (Mo. App. E.D.2013); Kinsky, 371 S.W.3d at 112. In Missouri, resjudicata bars
every point and issue properly belonging to the litigation that the parties could have,
exercising reasonable diligence could or should have raised in the prior litigation. King
Gen. Contractors, Inc., 821 S.W.2d 495, at 688.

Here, the Trial Court failed to apply the doctrine of res judicata to the issue of
whether Sections 1-19 and Raintree Forest are required to pay Club dues and allowed the
parties to re-litigate this very issue that was decided in the Williams Judgment. While the
Trial Court concluded that it could not reconcile the Kramer Judgment and the Williams
Judgment, the Court failed to articulate that the Williams Judgment took meticulous
measures to follow the precedence of the Kramer Judgment.
In particular, the Williams Judgment recognizes that the Kramer Judgment
determined that Paragraph 4(c) was adopted in response to a specific contract between the
18

Raintree POA and the original developer when Sections 20-25 were platted into the
Subdivision. (LF, D3, p. 13) In fact, the Williams Judgment specifically states, "in all
respects, the 2011 [Kramer] Judgment is binding on DK.AAT, the Club, and lot owners
within Subdivision Sections 20-25." (LF, D3, p. 13). Further, the Williams Judgment
specifically states that "the 2011 [Kramer] Judgment specifically did not govern these other
portions of the Subdivision. The 2011 [Kramer] Judgment determined that the addition of
Sections 20-25 to the existing Subdivision was the foundation in part for the Amendment
to Paragraph 4(c)." (LF, D3, p. 15).

Ultimately, the Williams Judgment held that the

language of 4(c) of the Amended Restrictions only applies to Sections 20-25 and has no
applicability to Sections 1-19 and Raintree Forest. (LF, D3, p. 8 ).
In comparison, the Kramer Judgment was silent as to the obligation of Sections 119 and Raintree Forest to pay assessments for the Club and is limited in its scope to
Sections 20-25. (LF, D3, p. 6). Thus, the holding in the Williams Judgment is not only
consistent with the Kramer Judgment, but uniformly decides the issue of the payment of
Club dues without creating inconsistent decisions, even if there are differing obligations.
Here, the only judgment that cannot be reconciled is the Judgment issued by the
Trial Court. This Judgment not only abrogates the Williams Judgment, but it also deems it
inequitable and improper without any factual or legal discussion. As the Williams
Judgment fully and completely resolved the issue of the applicability of 4(c) to Sections 119 and Raintree Forest, the Trial Court should have applied the doctrine of res judicata. If
applied, the doctrine ofres judicata would have prevented the parties from bringing claims
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regarding the same set of facts and legal issues, which were already litigated to final
conclusions in the Kramer Judgment and Williams Judgment.
Further, during the hearing on January 2, 2020, the Court consistently stated that it
disagreed with the Williams Decision and did not believe that Williams Judgment should
be relitigated. During the Hearing, the Court stated, "Has all the testimony we've heard
today been aggregated by Judge Kraemer's holdings, upheld by the Court of Appeals?"
Martin Daesch answered the Court with "Certainly. Everything about whether or not it's
mandatory or not mandatory and whether 4C is voluntary or not, that has all been resolved,

I would call it, by Kraemer." Sherri Hall, trial counsel for Designated Objectors followed
up the Judge's question by stating that "Your Honor, it was all resolved for Sections 20 to
25. And it was resolved again for Sections 1 to 19 in Raintree Forest in the 2013 lawsuit,
but for some reason we don't seem to apply res judicata to the 2013 judgment." The Court
and Sherri Hall continued to discuss the doctrine ofres judicata,.
~THE COURT: 'Oh. You're talking about Judge Williams?'
MS. HALL: 'Yes.'
THE COURT: 'I didn't agree with that.'
MS. HALL: 'Oh. So you don't apply res judicata to a case that-'
THE COURT: 'I don't think he adequately- I don't think he -- no. I think that he
misapplied the facts and the law in regards to it."'
(TR. p. 127, Ins. 7-25; p. 128, Ins. 1-2).
The Court made additional statements in relation to the re-litigation of this case. The
Court stated,
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THE COURT: "Were these same arguments the same arguments that were taken up
when Judge Kraemer was involved in this?"
MR. DAESCH: 'Oh, yeah.'
THE COURT: 'Are we re-litigating this whole thing all over again?'
MR. DAESCH: 'Pretty much.'
THE COURT: 'All right.'
MR. DAESCH: 'I was going to say to you is you've read the Kraemer suit. That was
all part and parcel of the -'
THE COURT: 'I didn't agree with it, but did I read it? Yeah.'
MR. DAESCH: 'That was Williams.'
THE COURT: 'Oh. Williams, yeah. I'm sorry. Yeah. No. Stanley's I didn't agree
with, that's right.'
MR. DAESCH: 'I broke the golden rule. This definitely came up in Kraemer suit
and-'
THE COURT: 'Yeah.'
MR. DAESCH: ' -- pretty much the entirety of the testimony was resolved by that
suit. That's going to be my response to the Forrests; contentions that these dues are
non-mandatory. I can see what's coming here. It's the same thing.'
THE COURT: 'I know.'
MS. HALL: 'From my reading of that suit it's-'
THE COURT: 'I didn't need to read any of this. I could have just waited for this
hearing."' {TR. p. 51, Ins. 23-25; p. 52, Ins. 1-25; p. 53, Ins. 1-5).
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It is clear from the testimony that the Trial Court and opposing counsel believed that
the issue of payment of mandatory Club dues for Sections 1-19 and Raintree Forest had
been adjudicated by a competent court already, and that the issue should not be pursued
further by the same parties. However, it is also clear that the Trial Court and opposing
counsel simply did not agree with the holding of the Williams Judgment as it did not
obligate the payment of Club dues for Sections 1-19 and Raintree Forest. Rather than
follow well-established Missouri law preventing the re-litigation of the same issues, the
Trial Court ignored the holdings of the Williams Judgment, extrapolated what it wanted to
read out of the Kramer Judgment and re-decided the issue of mandatory Club dues for a
second time for Sections 1-19 and Raintree Forest. This analysis wholly ignores the
precedent established by the Williams Judgment and the threshold fact that the Kramer
Judgment is limited to Sections 20-25.
As a result, the Trial Court erred in setting aside the Williams Judgment and by
failing to apply the doctrine ofres judicata to the issue of mandatory Club dues for Sections
1-19 and Raintree Forest. Thus, the Trial Court's Judgment should be reversed.
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II.

THE TRIAL COURT ERRED IN CERTIFYING THE CLASS UNDER

RULE 52.10 AS AN UNINCORPORATED ASSOCIATION BECAUSE THE CLASS
MEMBERS DO NOT HAVE SUBSISTENT JURAL RELATIONS AMONG THE
CLASS WITH SHARED INTERESTS IN THAT THE LOT OWNERS IN THE
SUBDIVISION DO NOT SHARE A COMMON INTEREST AS SECTIONS 1-19
AND RAINTREE FOREST WERE NOT REQUIRED TO PAY MANDATORY
DUES TO THE CLUB, WHEREAS SECTIONS 20-25 WERE REQUIRED TO PAY
MANDATORY DUES TO THE CLUB.
Standard of Review

In a Court tried case, the Trial Court's Judgment will be sustained unless there is no
substantial evidence to support it, it is against the weight of the evidence, or it erroneously
declares the law. Murphy v. Carron, 536 S.W.2d 30, 32 (Mo. bane 1976). "If the issue to
be decided is one of fact, this Court determines whether the Judgment is supported by
substantial evidence and whether the Judgment is against the weight of the evidence." JAS
Apartments, Inc. v. Naji, 354 S.W.3d 175, 182 (Mo. bane 2011). Questions of law are
subject to this Court's de novo review. Id.
Here, the Court ordered and adjudged that the Intervenors' Motion for Class
Certification defining the Class of Plaintiffs as "all property owners of record in the
Raintree Subdivision in Jefferson County, Missouri plats 1-25 and Raintree Forest" should
be certified as a class under Rule 52.10. Since the determination of whether the Class
qualified for 52.10 certification is a matter of law, this matter should be reviewed de novo.
Analysis
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On January 23, 2020, Intervenor Schwantner filed her Motion for Class Certification
seeking an order from the Court to certify the case as a Rule 52.10 Class Action with the
Class of Plaintiffs defined as "all property owners of record in the Raintree Subdivision in
Jefferson County, Missouri plats 1-25, and Raintree Forest." {LF, D43, p. I).
Within this Motion, Intervenor Schwantner' s counsel represented that the parties
will fairly and adequately represent the interests of the Raintree POA and its members.
{LF, DI, p. 2, para. 4). Further, the Motion suggested that there are common issues to the
Class. The common issues being whether the Class is bound by Paragraph 4(c) of the
Raintree POA Indentures and whether the Class may be charged an annual assessment
greater than that is reasonable and necessary for the continuation of the Club. (LF, D43, p.
2, para. 6).
On January 29, 2020, the Court granted the Motion for Class Certification under
Rule 52.10 and certified the class as "all property owners of record in Raintree Subdivision
in Jefferson County, Missouri plats 1-25 and Raintree Forest." {LF, D44). By granting
Class Certification under Rule 52.10, the Court did not require any notice to the class prior
to certification or the reaching of any settlement, the opportunity to object to the class
certification and settlement prior to entry, or the opportunity to opt out of the class.
On August 13, 2020, the Designator Objectors filed their Motion to Decertify the
Class arguing the class did not qualify as an association and that Intervenor Schwantner
could not fairly and adequately represent the class. {LF, DI0). On January 13, 2021, the
Trial Court heard and denied the Motion to Decertify the Class.
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To obtain Class Certification under Rule 52.10, the following elements must be
present: ( 1) The unincorporated entity must have subsistent jural relations among the
membership with shared interests and government and all but in legal capacity, a virtual
corporate unit; and (2) The representative parties must "fairly and adequately protect the
interest of the association and its members." (Mo Rule 52.10) Executive Board ofMissouri
Baptist Convention v. Carnahan, 170 S.W.3d 437, 445-446 (Mo. App WD 2005).
The Court in Carnahan provided an in-depth analysis of the requirements for
becoming an unincorporated association. The Court found that Missouri law defines an
"association" as "a body of persons acting together, without a charter, but upon the methods
and forms used by incorporated bodies, for the prosecution of some common
enterprise." Carnahan at 445-446 citing, Clark v. Grand Lodge of Bhd. of R.R.
Trainmen, 328 Mo. 1084, 43 S.W.2d 404, 408 (1931). An association ordinarily operates
in a manner that is similar to a corporation. Id.
The Court in Carahan further extended its analysis by providing:
"[A] corporation is merely an incorporated association, that is, an association
which, by complying with certain conditions prescribed by law, is clothed with
corporate authority." Id. at 408-09. "The business carried on by the corporation
and the form of the organization may be little, if any, changed by the fact of
incorporation from that of the association." Id. at 409.Without the formalities
of incorporation, however, "[v]oluntary unincorporated associations exist under
the common law right of contract and have no existence apart from the contract of
association." State ex rel. Auto. Club Inter-Ins. Exch. v. Gaertner, 636
S.W.2d 68, 70 (Mo. 1982) (quotingMorris v. Willis, 338 S.W.2d 777, 779
(Mo.1960)). Such associations are "purely a creature of convention." Forest
City Mfg. Co. v. Intl. Ladies' Garment Workers' Union, Loe. No. 104, 111 S.W.2d
934, 937 (Mo. App. 1938) (quoting Newton County Farmers' & Fruit-Growers'
Exch. v. Kansas City S. Ry. Co., 326 Mo. 617, 31 S.W.2d 803,804 (1930)).
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Consequently, the internal contractual relationship between the members and the
organization provides the sole framework for understanding the dynamic of the group.
Carnahan, 170 S.W.3d 437 at 445--46.

Further, the Court in Carnahan provided specific analysis of associations under
Missouri Rule 52 .10. The Court stated that:
"a class action under voluntary unincorporated associates Rule 52.10 presupposes ...
subsistent jural relations among the membership, with shared interests
and
government and all but in legal capacity, a virtual corporate unit. The purpose of
Rule 52.10 is to overcome this incapacity and to endow the association with entity
status for suit. In the usual course, therefore, an officer of the association shares the
interests of the membership, and hence serves as an adequate representative of that
class." Carnahan, 170 S.W.3d 437 at 451.
Thus, in order to be an association, at a minimum, shared and common interest among the
parties is clearly required. With respect to the first element, Raintree Sections 1-19,
Sections 20-25, and Raintree Forest lack association status.
Here, the lot owners in Sections 1-19 and Raintree Forest did not share a common
interest. As a lot owner solely located in Sections 20-25, Intervenor Schwantner had a
radically different view of the application of Paragraph 4(c) opposed to the lot owners
within Sections 1-19 and Raintree Forest. As a lot owner in Section 20-25, Intervenor
Schwantner was required to pay mandatory Club dues where the lot owners in Sections 119 and Raintree Forest were not. Intervenor Schwantner' s interest was to include Sections
1-19 and Raintree Forest in the payment of mandatory Club dues, which is clearly a
divergent interest to lot owners in Sections 1-19 and Raintree Forest . This is clearly
evidenced by the approximately three hundred (300) objections of record and testimony of
several lot owners within Sections 1-19 and Raintree Forest.
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For example, when referring to mandatory Club dues and membership for Sections
1-19 and Raintree Forest, Donald Bickowski testified at the January 13, 2020 hearing, that,
"it always indicated that it was something that was not required that it was something that
you could choose to actually participate in but .. .it was not a requirement." (TR. p. 90, ln.
25; p. 91, Ins. 1-7). Donald Bickowski's testimony directly reflects the position of lot
owners in Sections 1-19 and Raintree Forest, in that he never expected to pay mandatory
dues. In fact, Section 1-19 lot owners along with Raintree Forest lot owners relied on the
fact that they would not have to pay mandatory dues to the Club when they purchased their
lots.
In her testimony, Amanda Chapman stated that, "the sole reason that I purchased
Lot 55 in Section 18 was because I knew it was not part of Sections 20 through 25. And
therefore, the country club membership was optional to me if I ever changed my mind, but
it was not mandatory and there was no way I was going to purchase a property in which
country club membership was mandatory." (TR. p. 186, Ins. 1-7).
There is, in fact, no such unincorporated association as the one that Intervenor
Schwantner purports to represent. None of the Designated Objectors are in any kind of
group with her, have met her, nor have they elected her to represent them. (TR. p. 38 Ins.
23-24; p. 39, Ins. 1-6; p. 94, Ins. 10-19; p. 167, Ins. 4-15).

At the final fairness hearing,

numerous witnesses testified that they were unaware of Intervenor Schwantner, unaware
of an unincorporated association led by Intervenor Schwantner, and never received any
notice from Intervenor Schwantner on the formation of the Class. (TR. p. 94, Ins. 9-19).
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As provided in State v. Kansas City Firefighters, Local 42, an aggregate of persons,
voluntarily associated together for a common purpose, held together by common interest
leads to a 52.10 Class Action. State ex inf. Ashcroft v. Firefighters Loe. No. 42, 672 S.W.2d
99, 103 (Mo. App. W. Dist. 1984). We do not have that here. There is clearly no shared
common interest amongst the Class members due to the divergent interests in the payment
of Club dues. The Trial Court completely neglected the concept of appointing multiple
members to represent the Class, which would have been appropriate to gain fair and
adequate representation, as well as being rooted in precedent especially in homeowner
association cases. See In their representative capacity as Trustees for Indian Springs
Owners v. Gereeves, 277 S.W.3d 7 93, 799 (Mo. App ED 2009).

Finally,, there was no contractual relationship between Sections 1-19, 20-25, and
Raintree Forest and the fictional unincorporated association. Interestingly, the only
contractual obligation binding these sections together are the Restrictions and Amended
Restrictions which are governed by the Raintree POA which is an incorporated entity,
which would have required a class certification under Mo. Rule 52.08.
Accordingly, the Trial Court erred in entering Class certification under Rule 52.10
as an unincorporated association because the class members do not have subsistent jural
relations among the class with shared interests. Therefore, the Trial Court's Judgment
should be reversed.

28

III.

THE

TRIAL

COURT

ERRED

IN

APPOINTING

INTERVENOR

SCHWANTNER AS THE CLASS REPRESENTATIVE BECAUSE SHE COULD
NOT FAIRLY AND ADEQUATELY PROTECT THE INTEREST OF THE
MEMBERS OF THE CLASS IN THAT SHE IS A LOT OWNER IN SECTIONS 2025 WITH MANDATORY DUES AND NOT A LOT OWNER IN SECTIONS 1-19

OR

RAINTREE

FOREST

WITHOUT

MANDATORY

DUES

UNDER

PARAGRAPH 4(C).
Standard of Review

In a Court tried case, the Trial Court's Judgment will be sustained unless there is no
substantial evidence to support it, it is against the weight of the evidence, or it erroneously
declares the law. Murphy v. Carron, 536 S.W.2d 30, 32 (Mo. bane 1976). "If the issue to
be decided is one of fact, this Court determines whether the Judgment is supported by
substantial evidence and whether the Judgment is against the weight of the evidence." JAS

Apartments, Inc. v. Naji, 354 S.W.3d 175, 182 (Mo. bane 2011). Questions of law are
subject to this Court's de novo review. Id. "The trial court abuses its discretion when its
ruling is clearly against the logic of the circumstances then before the trial court and is so
unreasonable and arbitrary that the ruling shocks the sense of justice and indicates a lack
of careful deliberate consideration." Nelson v. Waxman, 9 S.W.3d 601, 603 (Mo. bane
2000) (quoting Oldaker v. Peters, 817 S.W.2d 245,250 (Mo. bane 1991))
Here, the Court appointed Intervenor Schwantner as a Class representative and her
counsel as Class counsel. As the determination of whether the Class representative could
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fairly and adequately protect the interest of the members is a question of fact. Accordingly,
this matter should be reviewed for an abuse of discretion.
Analysis
On January 29, 2020, the Court Ordered and Decreed that a Class under Rule 52.10
would be created with "all property owners of record in Raintree Subdivision in Jefferson
County, Missouri plats 1-25 and Raintree Forest being members of the Class." (LF, D44,
p.). Pursuant to such Order and Judgment, Intervenor Schwantner became the sole
representative of the Class with Schwantner' s legal counsel being designated as Class
counsel.
As already stated, Intervenor Schwantner did not own property within Sections 119 or in Raintree Forest. Even prior to the underlying litigation, Intervenor Schwantner' s
lot has been subject to the payment of mandatory Club dues, whereas Sections 1-19 and
Raintree Forest are not. As a result, trial counsel for the Designated Objectors filed several
Motions, such as: a Motion to Decertify the Class, the Opposition and Objection, a Motion
for New Trial and to Amend the Judgment. All Motions raised the inadequacy oflntervenor
Schwantner's ability to represent the Class fairly and adequately.
As set forth by Supreme Court Rule 52.10, "an action brought by or against the
members of an unincorporated association as a Class by naming certain members as
representative parties may be maintained only if it appears that the representative parties
will fairly and adequately protect the interest of the association and its members." Mo.

Rule 52.10 (emphasis added).
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While there is little caselaw under Rule 52.10 analyzing the fair and adequate
representation standard, Mo. Rule 52.08 class actions maintain an element of fair and
adequate representation as well. Abundant caselaw exists in analyzing the element of fair
and adequate representation under this Rule.
In determining fair and adequate representation, it must be alleged and proven by
facts showing that Plaintiff has been fairly chosen and adequately represents the Class.
Craft v. Phillip Morris Companies, Inc., 170 S.W.3d 368, 379 (Mo. App. ED 2005) citing
Kansas City Terminal Railway Company v. Industrial Commission, 396 S.W.2d 678,680

(Mo. 1965). When it evaluates the adequacy of representation, the trial court must
determine whether Class, counsel, or the named representatives have conflicts of interest
that will adversely affect the interest of the Class. Id citing Union Planters Bank, N.A. v.
Kendrick, 142 S.W.3d 729, 735 (Mo bane 2004). This requirement is particularly important

because the due process rights of class members may be implicated if they are bound by a
final judgment in a suit where they are inadequately represented by a named party. Id at
735, 736. The Court also has a duty to defendants in a class action proceeding to ensure
that the litigation will comply with due process and achieve a final binding resolution of
the dispute. Id at 740. A true conflict of interest between the representative and the class
members with respect to the subject matter of the lawsuit prevents a finding that the
representative can fairly and adequately represent the Class. Id.
Here, it is clear that Intervenor Schwantner does not fairly and adequately represent
the Class of all property owners in the Raintree Subdivision, which includes Sections 1-25
and Raintree Forest. At most, Intervenor Schwantner could only adequately and fairly
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represent one (1) section of Raintree, Section 20-25, as Intervenor Schwantner's lot is
within this Section and subject to mandatory Club dues. Therefore, a true conflict existed
in her representation of lots that were not subject to Club dues. The very subject matter of
the case, whether or not Sections 1-19 and Raintree Forest are subject to mandatory dues
to the Club, creates a clear conflict as Intervenor Schwantner takes a contrary position
when it comes to the payment of Club dues.
Further, numerous residents within Sections 1-19 and Raintree Forest testified at the
January 13, 2021, hearing, attesting to the fact that they did not know Intervenor
Schwantner, never had any communication with her, nor felt like she represented their best
interests as a lot owner in Section 1-19 in Raintree Forest.
In particular, Amanda Chapman, a lot owner in Section 1-19, specifically testified
that the Designated Objectors, as a Class, felt as if they were not being fairly and adequately
represented by Intervenor Schwantner. In her testimony, Amanda Chapman was asked
whether she "ever elect[ed] her [Intervenor Schwantner] to represent you in any way."
Amanda Chapman responded stating, "Absolutely not. And based on the pleadings that
I've read, her position is exactly contrary to my position. And I do not believe she should
be my representative nor should class counsel be my counsel. (TR. p. 189, In. 25; p. 190,
lns. 1-5). When asked how Intervenor Swantner was directly averse to those in the Class,
Amanda Chapman followed up with:
"Well, as class representative she feels that it is in the best interest -- as class
representative, ... that we should all have mandatory country club dues but that just
does not represent anything that access lot owners would want. It does not represent
what most of the people -- and I do mean most of the people in Sections 1 through
19 and there are hundreds and hundreds of objections that have formally been made
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and hundreds more that have informally been made .... So clearly there is no
commonality and her interests are not typical of class members like myself."(TR.
p.191, lns. 18-25; p. 192, lns. 1-15).
Amanda Chapman's testimony clearly shows that there is no interrelationship
between those in Sections 1-19 and Raintree Forest and those in Sections 20-25.
These sentiments were mirrored in the testimony of Donald Bickowski, Sandra Forest,
Jacquelyn Keating, David Staloch, and the approximately three hundred (300) objections
filed with the Trial Court. In particular, David Staloch stated in his testimony that he " ...
felt like they were used as pawns to begin with their fees quadrupling to vote against us in
1 through 19. And I think the class is completely different wherein Section 20 through 25
it actually helps them in this case. In Sections 1 through 19 the same class hinders them in
this case. I don't know how you put those together in the same class to begin with." (TR.
p. 238, lns. 9-16). David Staloch's testimony clearly shows that Sections 20-25 has an
adverse interest than those of 1-19, to the point where you cannot accurately couple
Sections 1-19 and Raintree Forest with those in Sections 20-25.
Further indicating the lack of fair and adequate representation, the Designated
Objectors do not know Intervenor Schwantner. In her testimony, Sandra Forrest said that
the Objectors did not know Dottie and that they "never had any contact with her." (TR. p.
38, In. 25; p. 39, ln. 1). When Sherri Hall, counsel for Designated Objectors inquired as to
whether the Designated Objectors ever elected her Intervenor Schwantner to anything
Sandra Forrest stated that she " ... didn't even recognize the name [Dotti Schwantner] ...
until the information we received on the hearing." (TR. p. 39, Ins. 4-6).
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Donald Bickowski' s testimony adds to the inadequacy of Intervenor Schwantner's
representation. Mr. Bickowski stated that he was not "aware," to his knowledge, "of any
unincorporated association led by Dotti Schwantner", nor did he "know Dotti Schwantner"
or" ... ever voted for her to be a representative ... in an unincorporated association." (TR. p.
94, Ins. 10-19). The testimony of Jacquelyn Keating also provides that she did not know
Intervenor Schwantner, nor did she have any association with her. (TR. p. 167, Ins. 4-15).
Countless Objectors, who are members of the Class, with a representative that
should have fairly and adequately represented them, do not in fact know Intervenor
Schwantner, their Representative, nor do they believe that she fairly represented them.
Intervenor Schwantner's contrary position regarding the payment of dues and her lack of
ownership in Sections 1-19 and Raintree Forest created a conflict of interest amongst the
class members. Accordingly, the Trial Court abused its discretion as appointing Intervenor
Schwantner as class representative was clearly against the logic of the circumstance and is
so unreasonable and arbitrary that the ruling shocks the sense ofjustice and indicates a lack
of careful, deliberate consideration.
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IV.

THE

TRIAL

SCHWANTNER

AS

COURT
THE

ERRED

CLASS

IN

APPOINTING

REPRESENTATIVE

INTERVENOR

BECAUSE

HER

REPRESENTATION OF THE CLASS VIOLATED THE ABSENT CLASS
MEMBERS DUE PROCESS RIGHTS IN THAT SHE DID NOT FAIRLY AND
ADEQUATELY REPRESENT THE CLASS IN THE SETTLEMENT OF THE
LITIGATION.
Standard of Review

In the Court tried case, the Trial Court's Judgment will be sustained unless there is
no substantial evidence to support it, it is against the weight of the evidence, or it
erroneously declares the law. Murphy v. Carron, 536 S.W.2d 30, 32 (Mo. bane 1976). "If
the issue to be decided is one of fact, this Court determines whether the Judgment is
supported by substantial evidence and whether the Judgment is against the weight of the
evidence." JAS Apartments, Inc. v. Naji, 354 S.W.3d 175, 182 (Mo. bane 2011). Questions
of law are subject to this Court's de novo review. Id.
Here, the Court found that Intervenor Schwantner could fairly and adequately
represent the Class and preserve the due process rights of the Class members and that
Intervenor Schwantner' s representation of the Class members resulted in a final judgment
that adequately protected the Class members' interests. Accordingly, since this matter is
the review and application of the constitutional right of due process, this matter should be
reviewed de novo.
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Analysis

At set forth above in Point III, Intervenor Schwantner and her counsel, served as the
Class Representative and Class Counsel respectively, for all property owners of record in
Raintree Subdivision in Jefferson County, plats 1-25 and Raintree Forest. Through this
representation, Intervenor Schwantner entered into the Settlement Agreement in which she
acknowledged and agreed to the inequitable nature of requiring Club dues for Sections 2025 but not for Sections 1-19 and Raintree Forest. (LF, D4; p. 6; para. A). Further, Intervenor
Schwantner agreed that the Williams Judgment resulted in an inequitable and irregular
treatment of l~t owners within the Raintree Subdivision. (LF, D4; p. 6; para. B).
Additionally, Intervenor Schwantner entered into the Settlement Agreement that requires
all lot owners to be social members of the Club and golf course. (LF, D4; p. 6; para. H).
Finally, Intervenor Schwantner agreed on behalf of the Class that Club dues would be paid
at the amount of Two Hundred Fifty-Five Dollars ($255.00) per year, per lot, and assessed
to all lot owners in the Subdivision Sections 1-25 and Raintree Forest. (LF, D4; p. 7; para.

J).
The Settlement Agreement was entered into without notice or input from the Class
or without any representation of lot owners 1-19 and Raintree Forest. As the absentee Class
members were not provided fair and adequate representation, they were bound by a final
judgment in which they were inadequately represented. Therefore, Raintree lot owners in
Sections 1-19 and Raintree Forest due process rights were violated. As the Courts have
recognized, the element of fair and adequate representation is particularly important
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because the due process rights of the Class members may be implicated if they are bound
by a final judgment and where they are inadequately represented by a named party. As
codified in the Constitution of the United States, Amendment Fourteen, Section 1:
"All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States, nor shall any State
deprive any person of life, liberty, or property without due process of law;
nor deny to any person within this jurisdiction to equal protection of the
laws."
U.S. CONST. amend. XIV, § 1.
Using the analysis as set forth above in Point III, when a Court evaluates the
adequacy of representation, a trial court must determine whether class, counsel, or the
named representatives have conflicts of interest that will adversely affect the interest of the
class. Craft, 170 S.W.3d 368 at 379. This requirement is particularly important as the due
process rights of the absentee Class members may be implicated if they are bound by a
final judgment in the suit where they were inadequately represented by the named party.

Id. Abundant Missouri caselaw provides that principles of due process require that, to be
bound, a class must be fairly and adequately represented and that the interest of the
representative and that of absent members must be compatible, not antagonistic. Kansas
City Fire Fighters Local 42,672 S.W.2d 99, at 124.

Here, as already set forth above in Point III, Intervenor Schwantner did not fairly
and adequately represent the Class as her interests were clearly divergent from those in
Sections 1-19 and Raintree Forest. As Intervenor Schwantner did not own a lot within
Sections 1-19 or Raintree Forest, her entry into the Settlement Agreement obligating the
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payment of dues for all Sections denied the Class due process. Further, Intervenor
Schwantner made affirmative statements in the Settlement Agreement that the Williams
Judgment is inequitable in its enforcement even though the Williams Judgment only
obligates lots within her Section to pay Club dues.
The witness testimony of Amanda Chapman, Donald Bickowski, Sandra Forest,
Jacquelyn Keating, David Staloch, and the approximately three hundred (300) objections
filed with the Trial Court as referenced above in Point III, supports the lack of adequate
representation denying Sections 1-19 and Raintree Forest of due process. Without an
opportunity to have input into the Settlement Agreement nor have a representative that
would fairly and adequately represent their interest in the Settlement negotiations, lot
owners in Sections 1-19 and Raintree Forest were denied due process of law. This denial
of due process is in direct violation of the United Stated Constitution and Missouri caselaw
that analyzes due process rights of absentee class members.
While the First Amended Petition requests equitable relief to set aside the Williams
Judgment under 74.06(b)(5), the Court never conducted a Trial on the merits regarding the
same. The Court was adamant that the final hearing on January 13, 2020, did not constitute
a Trial on the merits and, therefore, deprived the Designated Objectors an opportunity for
their day in court. {TR. p. 316, In. 5). Further, by certifying the Class as a 52.10 class
rather than a 52.08 class, the Designated Objectors were denied the opportunity to opt out
of the class, receive notice of the class designation, or object to the Settlement Agreement
prior to its entry.
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Thus, as the Class members were not provided fair and adequate representation
within the Litigation and in the settlement process, the constitutional rights of due process
for the class have been violated. As a result, the Court should reverse the Judgment thereby
vacating the Settlement Agreement.

39

V.

THE TRIAL COURT ERRED IN APPROVING THE SETTLEMENT

AGREEMENT BECAUSE THE SETTLEMENT AGREEMENT WAS UNFAIR,
INADEQUATE, AND UNREASONABLE, IN THAT THE SETTLEMENT
AGREEMENT ABROGATED THE WILLIAMS JUDGMENT AS INEQUITABLE
AND PROVIDED FOR THE MANDATORY PAYMENT OF CLUB DUES FOR
SECTIONS 1-19 AND RAINTREE FOREST.
Standard of Review

In the Court tried case, the Trial Court's Judgment will be sustained unless there is
no substantial evidence to support it, it is against the weight of the evidence, or it
erroneously declares the law. Murphy v. Carron, 536 S.W.2d 30, 32 (Mo. bane 1976). "If
the issue to be decided is one of fact, this Court determines whether the Judgment is
supported by substantial evidence and whether the Judgment is against the weight of the
evidence." JAS Apartments, Inc. v. Naji, 354 S.W.3d 175, 182 (Mo. bane 2011). Questions
of law are subject to this Court's de novo review. Id. "The trial court abuses its discretion
when its ruling is clearly against the logic of the circumstances then before the trial court
and is so unreasonable and arbitrary that the ruling shocks the sense ofjustice and indicates
a lack of careful deliberate consideration." Nelson v. Waxman, 9 S.W.3d 601, 603 (Mo.
bane 2000) (quoting Oldaker v. Peters, 817 S.W.2d 245,250 (Mo. bane 1991)).
As the approval of an order for settlement is a question of fact, this matter shall be
reviewed for abuse of discretion. Mamoulian v. St. Louis University, 780 S.W.2d 648,649
(Mo. App E.D. 1989).
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Analysis

In determining whether a settlement is fair, adequate and reasonable the Court is
guided by the following standards: 1) the plaintiffs' case on the merits balanced against the
amount offered in settlement; 2) the presence of collusion in reaching the settlement; 3) the
reaction of members of the class to the settlement; 4) the opinion of competent counsel;
and 5) the stage of the proceedings and the amount of discovery completed. Mamoulian at
651 citing Holmes v. Continental Can Company, 106 F. 2d 1144, 1147 (1 Ph Cir. 1983).
When a settlement provides the named parties with preferential treatment, the
proponents of the settlement have the burden of demonstrating its fairness. Mamoulian at
651. This burden may be met by showing the settlement is rationally based on legitimate
considerations. Id.
Although there is no rule that settlements benefit all class members equally, a disparate
distribution favoring the named plaintiffs requires careful judicial scrutiny into whether the
settlement allocation is fair to the absent members of the class. Kincade v. General Tire and
Rubber Co., 635 F. 2d, 501, 506, n. 5 (5 th Circuit 1981). Courts have refused to approve

settlements on the ground that a disparity in benefits evidenced either substantive unfairness
or inadequate representation. See, Franks v. Kroger Co., 649 F.2d 1216, 1226 (6th Cir. 1981).
Further, the absence of adversarial activity between plaintiff or class counsel and
defendants is persuasive evidence of collusion, warranting rejection of a class settlement.
Topchain v. JPMorgan Chase Bank, N.C., 539 S.W.3d 879, 898 (Mo. App. 2017) (citing
Hege v. Aegon USA, LLC, 780 F.Supp.2d 416,432, 35 (D.S.C. 2011).
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As previously discussed, Intervenor Schwantner did not provide fair and adequate
representation to the class. The reasons are further enumerated in Points III and IV of this
Appeal. As Intervenor Schwantner did not fairly and adequately represent the Class, the
Settlement Agreement that stemmed from that inadequate representation was unfair,
inadequate, and unreasonable on its face.
However, it is also reasonable to assume that the Settlement Agreement was
procured by collusion between the Plaintiffs, Defendants, and Intervenor Schwantner due
to the lack of adversarial nature of the Litigation. Upon hiring replacement legal counsel
and filing the First Amended Petition, Raintree POA took a contrary position to its original
filing. Raintree POA alleged in its original Petition that the Club and DK.AAT were forcing
an election in an attempt to relitigate the Williams Judgment in violation of the principles
of res judicata {LF, D36, p. 6-7). In support of this position, Raintree POA argued that the
Kramer Judgment and the Williams Judgment already interpreted the meaning and
applicability of Paragraph 4(c) in that Club dues are not required to be paid by lot owners
in Sections 1-19 of the Subdivision and Raintree Forest. {LF, D36, p. 6, para. 34).
Here, Raintree POA's First Amended Petition sought just the opposite - that the
Williams Judgment was inequitable in enforcement and should be set aside. Upon the
filing of Intervenor Schwantner's Motion for Class Certification, Plaintiffs, Defendants,
and Intervenor Schwantner's interests were aligned as one party. In fact, the Defendants
filed a pleading, explicitly stating that Defendants did not object to the class certification.
The Court's Order and Judgment on January 29, 2020, makes note of Defendant's lack of
opposition to the Motion for Class Certification. {LF, D44).
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Further, the Settlement Agreement gives preferential treatment to owners in Sections 2025 as all lot owners are now obligated to pay Club dues, rather thanjust owners in Sections
20-25. As evidenced in David Staloch's testimony,_ the Board Members ofRaintree POA
that approved the settlement either golfed or lived in Sections 20-25. (TR. p. 236, Ins. 1625; p. 237, Ins. 1-4). David Staloch stated that the majority of the Raintree POA, "golf or
pertain to that golf course." (TR. p. 236, ln. 25; p. 237, ln. I). Mr. Staloch agreed that "it
is safe to say that they're [Raintree POA] either.. .live in 20-25 or that they're golfers." (TR.
p. 236, lns. 22-25; p. 237, lns. 1-4). In looking at the signatures on the agreement, David
Staloch was able to point out those that voted either golfed or lived in 20-25. (TR. p. 239,

Ins. 19-24; p. 240, Ins 22-25).
With preferential treatment being given to Sections 20-25, the law requires the
proponents of the Settlement Agreement to demonstrate fairness. When asked by the Trial
Court about the fairness of the Settlement, Attorney Kevin Roberts, representing the Club
and DKATT, suggested that the Settlement Agreement "accomplishes what my client has
sought to do from the very first time he bought the country club, which was he wanted to
treat everyone equally." (TR. p. 289, Ins. 15-19). However, t Mr. Roberts did not address
with the Trial Court that his signature and consent to the Williams Judgment that included
language as follows:
" ... the Court finds that the language of 4c of the 1987 Covenants and Restrictions, recorded
at BK 372 Pages 1064-1067, as set out below only applies to Sections 20-25 of Raintree
Plantation Subdivision and has no applicability to Sections 1-19 and Raintree Forest. ..."
(LF, D3, p. 9).Within the Settlement Agreement the Parties complain of the inequitable
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treatment of the Williams Judgment but fail to acknowledge that Williams Judgment was
taken with the consent of the Club and DKATT's legal counsel (which is the same here)
and the Raintree POA's legal counsel (which was the same as the original legal counsel for
Raintree POA in the Litigation).

In furtherance of the fairness of the Settlement Agreement, Raintree POA's legal counsel,
Ted Disabato, and Kevin Roberts, both argued that ending the litigation halts the attorney
fees incurred by all Parties to litigate this matter. (TR. p. 287, Ins. 1-13; TR. P. 291, Ins.
12-15). This argument holds no weight with the Designated Objectors.

In fact, the

Designated Objectors have been caused to incur more attorney's fees as a result of the
Settlement Agreement, particularly with this Appeal. Designated Objectors believe the
unfairness of the Settlement Agreement outweighs incurring more fees. (TR. p. 294, lns.
1-25; p. 295 lns. 1-6).
Finally, in support of the fairness of the Settlement Agreement, Mr. Disabato argued that
the Parties were able to control their fate through settlement and that by settlement, a rate
for Club dues could be negotiated and governed by such agreement. (TR. p. 287, Ins. 1621 ). However, as previously discussed ad nauseum, the Designated Objectors did not
receive fair and adequate representation during the settlement process. Suggesting the
Designated Objector's fate was controlled by settlement is true - they just didn't have a
say in how that fate would be determined.
To determine the fairness of a settlement, a court also reviews any settlement for the
merits of the case balanced against the amount offered in the settlement. Here, the parties,
outside of the Designated Objectors, have aligned their interests with regard to the main
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component of the settlement - the abrogation of the Williams Judgment and the increased
burden of paying Club dues for Sections 1-19 and Raintree Forest. Since the claim of
inequitable treatment of the Williams Judgment should not have prevailed on the merits
due to the application of res judicata as outlined above in Point I, the Parties should not be
permitted to impose the Settlement Agreement on the Designated Objectors.
Finally, a court will review the reaction of the class members in determining fairness of a
settlement. Here, the Trial Court received nearly three hundred (300) objections to the
settlement which represented a significant portion of the class members. The Trial Court
conducted a day-long hearing to hear objections from ten (10) witnesses but limited the
number of witnesses and the time on which the witnesses would be allowed to speak. (TR.
p. 27 ln. 25; TR. p. 28, Ins. 1-4). As expected, none of the objections came from lot owners
within Sections 20-25.
As the Settlement Agreement is unfair, inadequate, and unreasonable, the Trial
Court abused its discretion in approving a Settlement Agreement that was clearly against
the logic of the circumstances and is so unreasonable and arbitrary that the ruling shocks
the sense of justice and indicates a lack of careful, deliberate consideration.

VI.

THE TRIAL COURT ERRED IN ORDERING THAT THE

JUDGMENT AND SETTLEMENT AGREEMENT WERE AUTHORIZED
AMENDMENTS TO PARAGRAPH 4(C) OF THE RESTRICTIONS BECAUSE
THE COURT HAD NO JURISDICTION TO AMEND THE RESTRICTIONS IN
THAT THE ELEMENTS OF FRAUD OR MISTAKE WERE NOT PLED AND THE
JUDGMENT DID NOT MAKE A FINDING OF FRAUD OR MISTAKE.
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Standard of Review

In the Court tried case, the trial court's Judgment will be sustained unless there is
no substantial evidence to support it, it is against the weight of the evidence, or it
erroneously declares the law. Murphy v. Carron, 536 S.W.2d 30, 32 (Mo. bane 1976). "If
the issue to be decided is one of fact, this Court determines whether the Judgment is
supported by substantial evidence and whether the Judgment is against the weight of the
evidence." JASApartments, Inc. v. Naji, 354 S.W.3d 175, 182 (Mo. bane 2011). Questions
of law are subject to this Court's de novo review. Id. Here, the Court provided in its
Judgment that the Settlement Agreement shall constitute a proper authorized amendment
to paragraph 4(c) or the Restrictions. Whether the Trial Court had jurisdiction to amend
the Restrictions is a matter oflaw. Accordingly, this matter should be reviewed de novo.
Analysis

Missouri law provides that covenants in a deed are essentially promises and, as
such, are only reformed upon proof of fraud or mistake. Lake Wauwanoka v. Spain, 622
S.W.2d 309 (Mo. App. 1981). The Court's authority is limited without fraud or mistake,
and the Court may not rewrite the covenant.

If fraud or mistake is not plead and there is

no finding of the same, the trial court has no "power or privilege" to grant such relief and
the trial court, therefore, lacks jurisdiction. Id at 314.
In Lake Wauwanoka v. Spain, the original restrictions for Lake Wauwanoka
recorded in 1943 allowed for the collection of assessments to upkeep a dam, roads, and
other improvements. Id at 310. In 1967, a class action lawsuit was brought requesting the
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Court to amend the method of removing restrictions. Id. While this relief was not granted,
the Court did increase the maintenance assessment by twenty (20) cents. Id at 311. In the
1981 action, Lake Wauwanoka alleged the funds collected pursuant to the 1967 amended
covenant were inadequate and again requested the Court to order an amended covenant
allowing the restrictions to be changed by a majority of the lot owners. Id.
In denying the relief requested, the Missouri Court of Appeals for the Eastern
District identified that the appellant (Lake Wauwanoka) really sought to reform the
covenants. Id at 314. The Court stated that "[c]ovenants in a deed are essentially promises
and, as such, are only reformed upon proof of fraud or mistake." Id. As Lake Wauwanoka
did not assert mistake or fraud and the language of the covenant was clear and
unambiguous, the explicit clear language limited the Courts authority. Id. The Court
ultimately held that it "may not rewrite the agreement". Ultimately, the Court found that
the trial court correctly dismissed the underlying cause of action for either lack of
jurisdiction or failure to state a claim as the essential element of fraud or mistake were not
plead, therefore, the trial court lacked jurisdiction to rewrite the covenants. Id.
Further, the Appellate Court inserted a footnote from the trial court that proved to
be persuasive in the Appellate Court's opinion. The trial court stated that,
"the judicial function is a limited one and is not empowered to answer all of
the 'political' and social problems that beset a community. We have no more
business amending restrictive covenants and setting assessments than we do passing
legislation and levying taxes. Separation of power and limitation of authority are
vital to the maintenance of our system. Government by judiciary would be an
unwarranted and violent intrusion into the local political affairs of this lake
community and the private property interests involved. The resourceful people of
Lake Wauwanoka must find their answer in private contract, voluntary association
and the political process. This Court must not trespas~ this domain" Id. At 311.
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In a similar vein, Missouri Courts have consistently held that where no ambiguity
exists in the written agreement, the court cannot go outside the agreement and make a new
contract for the parties. Grantham v. Rockhurst U., 563 S.W.2d 147, 150 (Mo. App. 1978);
see also Marshall v. Estate ofMarshall, 529 S.W.2d 914 (Mo.App.1975). Here, the Trial
Court ordered that the Final Approval Order and Judgment, including the incorporated the
Settlement Agreement constituted a proper authorized amendment to Paragraph 4(c) of
the Restrictions. However, for the Trial Court to have the authority to alter the Restrictions,
the Court was required to have found fraud or mistake in the Williams Judgment, Kramer
Judgment, or in the passage of the Restrictions. No such determination was made in the
Judgment. Further, Plaintiffs failed to plead any elements of fraud or mistake, thereby,
stripping the Trial Court of the privilege and power to make amendments to the
Restrictions.

Without the finding of fraud or mistake, the Court had no jurisdiction to

change Paragraph 4(c) of the Restrictions.
Therefore, the Trial Court erred in ordering that the Judgment and the Settlement
Agreement to constitute a proper amendment to the Restrictions as the Trial Court lacked
jurisdiction to do so, and this Court should reverse the Judgment thereby vacating the
Settlement Agreement.
CONCLUSION

For the reasons argued above, this Court should find the Trial Court erred in: setting
aside the Williams Judgment and failing to apply the doctrine of res judicata; certifying
the class as a 52.10 class action; appointing Intervenor Schwantner as class representative;
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violating the due process rights of the absent class members; approving the Settlement
Agreement as it was unfair, inadequate, and unreasonable; and amending the Restrictions
without a pleading of finding of fraud or mistake. Thus, the Trial Court Judgment should
be reversed, and the Settlement Agreement set vacated and set aside.
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IN THE ELEVENTH JIJDICIAL CIRCUIT, STATE 01' MISS01JRI
ST. CIIARLBS COUNTY, MISSOURI
CIRCtJIT JUDGE DIVISION
RAINTRBB PLANTATION
PR.OPBR.TY OWNERS
ASSOCIATION, INC.,
Plaintiftts),
vs.

DAVD> TUCKER, et al.,
Defendant(s).

vs.
DOTI'IB SCHWANTNBR. ·

Intervenor.

FILED

)
)
)
)

MAR 31 2021
MICHAELE. REUTER
CIRCUrr CLERK

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: 1SJE-CC00809
Div. 4

Special Judge Michael J. Fagras
Div. 4, St. Charles Co. Circuit Ct.
State ofMissouri

JJ'INDINGS o;r FACI'. CONCLUSIONS or LAW AND JUDGMEN'[
This matter came befme this Courton January 13, 2021, at the Parties' Request
for a Fmal Paimess Hearing. Final Appmval ofthe Class Acdon Settlement and Motions

.

for Dismissal fbr Lackof Jurisdiction and to Decertify the Class made by the o~~
The Patties appeared by their respective counsel, Martin L. Daesch for Intervenor, Dottie

Schwantner, Sherrie Hall for all but two ofthe Objectors, Ted Disabato for Plaintitf
RaiJdree Plmdatim~ Owners Asso.ciation. :(hereinafter "RPOAj and Kevin
Roberts for Defendants David Tucker, et al.

At the Pinal Faimess hearing all objectors who had requested to voice their
.objecticms.were.present-·and. ~-.All.but.two~ftJie.o\,j~tQis•y,ere~~by
counsel Ms. Sherrie Ball. Two objectors, not represented by counsel, were also allowed
1D take the stand and, on the record, voice their objections as well. The Comt had

anticipated a three.-hour hearing-for the-objector's testimony. Counsel Hall·believed that ·
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the objections mised and to he addreaed at the Final Fairness Hearing weie not

•duplicative so as to prevent iepetition or·cemplication in their presentation as requhecl
punuant to Missouri Rules of Qvil Procedme S2.08 (d)(l). However, the Court found

nearly every objection voiced by the individual objectors were duplicative, with the
exception oftwo objections, and such redun&mcy aeated an eight-hour1!eanng instead
ofthe anticipated three-hour hearing. At the close of the hearing counsel Hall made an

oml motion for this Court to piepare :Findings of Fact and Conclusions of Law.

·FINQINGS OF·fACT
The Raintree Subdivision was developed in 1979 by Raintree Plantation. Inc.
Originally there were sections 1-19 comprising 226S lots. Included in the plans were

futme construction oflakes, a country club, a golf course, clubhouse, a restaurant,
swimming pool. and tennis courts. The developers of Raintree included in their

"Covenants and Restrictions" Paragraph 4(c), which required~ lot owners to pay annual
dues to the Countly Club, and the amount of the individual dues were set by the Club

owner. The "Raintree Covenants and Restrictions, as recorded in Book 644, Pg. 823-831
ofthe Jetrerson County Recorder ofDeeds. Specifically, Paragraph 4(c) states on Page

830-31 ofthe Raintree "Covenants and Res1rictions recorded in Book 644:
"All lot owners have a non-1ransferable right to, and shall be deemed
Social members ofany country club or golfcomse constructed on
property heretofore owned by RAlNTREB PLANTA110N,
.INC. •• .Annual-dues as established:solely.by SllCh Cl\lb or 09lf Co~ ••"
It is apparent to this Court that Paragraph 4(c) mandates that.All lot owners shall
(emphasis sidded) be deemed as members ofthe Club and that the annual dues are
.established.solely by the Club.(eniphasis added). Paragraph'4{c) 8lltt theawenants:8Jld.

Restriction were recorded on November 1, 1979 pri~ to the construction of the club
house, golfcourse, restaurant and other amenities but foreseen as future l'eq~ents and ·
respoDSIDili1i'99, -~-well as benefits, of.Ml lot owners (emphasis added). See Jefferson

.
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County Recorder ofDeeds, Book 644 Ralntree Cnenants and Restrictions, Paragraph
-4(c) pg. 830-31 (November .J, 197-9).

Thmeatter, in or around the mid-1980's. the additional plats were added to 1he

subdivision, namely plats 20-25 and Raintree Forest. Lot owners of plat 1-19 had, by this ·
1ime, estabJishec1 a Pioperty Owners Msoclation (heietnafter "POA"? which collected

dues and maintained the common grounds.

In 1987 the developer filed an Amendment to the November 1, 1979 Covenants
and Restrictions which were recorded as Book 372, Page 1664 ofthe Jefferson County .

Reccmler ofDeeds. The 1987 Amendment included the original Paragraph 4(c) ofthe
1979 Covenants and Restrictions with the exception that it iequiml dues of $120 per lot
and any unpaid dues would place a lien on the lot. See Jefferson Corm& Rscorder of

Deeds, Book 372 Ralnlres Cawnanta and Restrictions, Paragraph 4(c) pg. 1664, (July 30,
1987).
Litigation began in 2008 with a class action in which that Court atlinned that all
lot owners ofplats 20-25 were Country Club members and ieqwred to pay dues pursuant

to Paragraph 4(c). It is noted that the 1987 Amendment, which incorporated the original
l'T/9 Parasra,h 4(c), still stated "All Lot Ownms.•." See The Honorable Judge Kramer

Judgment, 08JB-CC0157S).
Further lingation followed in 2013 wherein that Court determines that plats 1-19
lot owners, as well as Rahdlee Forrest lot owners, weie allowed to delete Paragraph 4(c)
of the Covenants and Restrictions thus exempting them-from paying dues to the Country

Club. See the Honorable Stanley Wllliams Judgment, 13JE.CC00841). This, in eftect,
left lot owners of plats 20-2S as the only residents required to pay the Country Club dues.
Judge Williams found tbat Judge Kramer's decision determined that Paragraph 4(c) was

adopted in responso to a specific Con1ract between the POA and the developer when
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Seellons 20-2S were added to the Subdivision. (emphasis added). This Court is unable to
-reconcile Judge Williams's decision.as it fails~.recopbe tbat·Paragraplr4(c) was incorporated in the original 1979 Covenants and Restrictions and adopted in the 1987
Amendment as noted above. Judge W"dliams Decision is not binding on the Court in light

oftho precec1ence established in- Caso-No~-OIJE.000-l·S?S (tlie·''Kramer O.Clsion"). which ·

was affirmed by the Missouri Court of Appeals, E.astem District. In any case, the Williams
Decision did not follow the Kramer Decision, is inequitable, and to the mmmt it's consfdered
-a.proper Judgment.fat's not) the classes relieved of its effect (Jfany)'under Missouri Supreme
Court Rule 74.06{b)(S). This Court believes that the 1987 Amendment, in acJoptiog

Paragraph 4(c), was for the purpose of lien enforcement and no bearing on the issue of
the obligatioli to pay dues.

ThereiDafter the aub, in 2015, sought to resolve the conflict between Judge
ICmmer and Judge Williams decisions by initiating a petition t o ~ a Subdivision
vote to increase the cummt assessment and require P~ph 4(c) dues at $240 for evei,

lot in the Raintree Plantation Subdivision. After obtaining signatures of 2S0 lot owners
the Qub petitioned the POA to p:esent tho petition to a vote. 1be POA refused to place

both initiatives on a ballot wherein the aub flied suit.

The POA filed a preliminary injunction to prevent this vote and saicl preliminary

qunction was denied by the Honorable Lisa Page.

A vote was held but ultimately &i1ed

due to the fact that 75% of the vote belonged to Sections 1-19. Lot owners in Secticms 1- •
19 were unwilling to shoulder the responstDility of paying dues p1USUBllt to Paragraph
4(c).

In 201S, the Club initiated apetition to requile the RPOA to hold a vote to
increase assessments by $240; with proceeds to be paed on to 1he Club in exchanse for ·

use of the Club amenities. See CO'Jenanta and Reatrictions, Ballot Item 1.

-

I
I
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Thereafter, The RPOA sought a preliminary injunction to prevent the vote. Judge
.t;isa Pige cleoied b.h\junction. k. vote was-held but.there were insuftieient·votes for the

;

.i
I
I

measure to piss.

Lot owners of section 20-2S, who repiesented approximately 25% ofthe
su'bdivislon, were-tlie only lot=o'Wnbi$'ffllwred to pay their membership-dues at that iime.

In the two following years, following the Williams decision, the cost to lot ownem of

section 20-25 saw an approximate increase from S22S to $841.
On May 26, 2017, Bryan Pyle, a resident of Section 20-25, tiled a Motion to

Intervene in the litigation. The substance ofMr. Pyle's peti1ion was a iequest by 1he

Court to cleclare all lot owners ofRaintree Phmtation responsible for payment of the

· Paragraph 4(c) dues to include Sections 1-19, 20-25 and Raintree Pon:sL

This case was certified as Rule S2.10 class action on January 291 2020.
After ~ a l pecuniary investment by the parties to this action, to include
lengthy discussions, mediation and the involvement of this Court, a settlement was to be

pr:esented to this Court for preliminary approval.
On June 3, 2020 this Court entered an order PJe1iminarlly Approving Settlement

ofthe Class Action Settle and Autho~s Notice to the Class. The Settlement was to
initially set the Social Membership dues at $2SS per year, per lot owner. This fee would

include sales 1ax and would be assessed against all lot owners in the subdivision; Sections
1-25 and Rain Tiee Forest. The maximum ammal increase in the Social Membership
dues is capped and would not exceed the cost of living increase for the CPI index of the
St. Louis. Missouri metropoli1an area; not to exceed 2o/o.

Juno 13, 2020 an Af6davit of Publication was filed with the Jefferson County

Countian paper as notice to the class.

.

--· -

- - - -·-----
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Objectors had 30 days after notice of the proposed settlement to submit their
-objection, if any•. of.the 299 objections filed.(out of 2;281 lotowners) only 167 were

timely. The vast majority of the objections filed were in the manner of a form letter
prepared and sent to the lot owners by Mr. David Staloch who requested them to join him
in opposing-the settlement agreement.

·

Not one of the six (6) objectors who had purchased their lots prior to the Williams

Decision made any claim or referenced that they were exempt from the due's
(

requirements prior to Williams decision. Five of the six individuals testified that they
had been billed dues assessments, with some of them receiving late payment penalties or
had been required to pay delinquent dues prior to selling their lots. See RPOA

Correspondence, dated September 1, 1998, reference delinquent dues payments.
None of the objectors alleged that the settlement agreement was unfair. The
objectors alleged that they were not required to pay pursuant to paragraph 4(c) of the
Covenants and Restrictions.
CONCLUSIONS OF LAW
This Court concludes the .1987 Amendment, with the adoption of paragraph 4(c),
was for the purpose of the collection of dues from all lot owners (emphasis added)

to

include lot owners of sections 1-25 and Rain Tree Forrest. This is consistent with Judge
Kramer's Decision which this Court finds as binding on all lot owners (emphasis added).
Judge Kramer d~tennined the obligation to pay 4(c) dues as mandatory and only
amended by the Country Club with the ·annual dues to be established solely by the Club.

The inclusion of 4{c) in the original Covenants and Restrictions, as recorded on
November 1, 1979, occurred prior to the construction of the club house, golf course,
restaurant and other amenities.
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Those class members objecting claim that the language "subject to their payment
.of dues.and user charges", as contained in 4(c) meant .that the full 4(c-} were-voluntary.
However, Judge Kramer's Decision dispelled that belief finding that it had nothing to do
with whether 4(c) dues were voluntary or involuntary.

Tliis·co·urt"d<,-e·s·not' agree that-4(c)=was-added in·response·to-tbe -19.87-contract
between the RPOA and the Developer when Sections 20-25 were added. The 1987
Amendment to the indenture incorporated the original paragraph 4(c) still stating "all lot
owners:" -This Court is Wlllble to reconcile the Williams Decision as that decision fails to
recognize that paragraph 4(c) was present in the original L979 Covenants and Restrictions
and adopted in the 1987 Amendment (emphasis added).
ORDER AND JUDGMENT

This Court maintains jurisdiction over the parties and subject matter to include
RPOA, Inc., the Defendants David Tucker, et ~-, Intervenor Dottie Schwantne_r as well as
each of the party's counsel, the members of the Class and the claims that are asserted in
this lawsuit

The settlement of this action, pursuant to Missouri Supreme Court RuleST.08 e
and 52.ro

d embodied in the terms of the settlement Agreement and filed with this

Court onJune 2, W201md preliminarily approved on June 3, 2020 is hereby finally
approved as a fair, reasonable and adequate__settlement ofthis case in tfie

interest of

the-Class in light of all fifctwil; legal, prj!Ctical and procedural considerations raised by

This Court further finds that the Parties' Class Action Settlement Agreement sets
the Country Club dues, pursuant to paragraph 4(c) at $255.00 per year per lot and future
increases are Limited as set forth in § III K of the Settlement Agreement. That paragraph

·-
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4(c) payment of dues is applicable to all lots in the subdivision; currently enumerated as
-sections 1-25 and Raintree Forest.
The Court finds that the Parties' Class Action Settlement Agreement and Release
were entered in good faith. The Court further finds that the notice given to the Class in
this action was proper and-the mosrpracticable under the circumstances and satisfies all
due process requirements.
This Court conducted an eight (8) hour hearing on the objections, to include the
testimony of two objectors who were not previously listed. The objections, as received,
were given due consideration of this Court. All objectors present at the hearing testified
were allowed and such testimony is part of the record. The majority of all objections
filed were in the manner of an identical preprinted form, were duplicative in nature, a
misapplication of the law, some based on hearsay as well as conjecture and hereby
overruled.
After due consideration this Court finds that the settlement is fair and ~

given consideration of the uncertainly oftlfe Cfass' success on the merits~o.·,_.,,,,,,=
ense ano duration ofihe litigation; the range of possible relief that

counsel; and the fact that a small minority, l!J>proximately 15%, of the lot owners
objected to the-settlement Therefore, this Class Action Settlement Agreement and
Release is approved and shall govern all issues regarding the settlement and all rights of
the Parties, including the Class. Each Class member (including any person or entity
claiming by or through him, her, or their successors or assigns) shall be bound by the
Class Action Settlement Agreement and Release.
The Court adopts and incorporates all of the terms of the Class Action Settlement
Agreement and Release by reference herein. This Final Approval Order and Judgment,
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including the incorporated Class Action Settlement Agreement and Release, shall
.constitute a proper authorized amendment to paragraph 4(c) oftlte Indenture pursuant .to
Article lX of the Class Action Settlement Agreement and Release. The Parties shall cmy
out their respective obligations as agieed upon in the Class Action Settlement Agreement
andRelEme.

If (a) the Class Action Settlement Agreemen~ and Release or Final Approval
Order and Judsment do not for any reason bec:omo eJfective or (b) the Settlement

Agreement and

Release or the·F~ Approval.Order and Judgment me reversed, vacated,

or modified in any material or substantive respect, then any and all orders entered
pursuant to the Class Action Settlement Agreement and Release shall be deemed vacated.
If the settlement does not become final in accordance with the terms of the Class Action

Settlement Agreement and Release, this Final Approval Order and Judgment shall be
void and shall be deaned vacated.

'Ibis Court shall retain contirndngjurlsdiction over this action and to enfmce the
Fmal Approval Order and Jwlptent.
This Court orders, adjudges and decrees that the Judgment hearing shall be deemed
FINAL forpmposes ofappea~ and pursuant to Missouri Supreme Court Rule 74.0l(b)

expressly detennines "them is no just ieason for delay." Tho Court therefore orders that this
judgment shall be enteNd by the Circuit Comt of Jefferson Coun1J, Missouri, shall be filed
with tho Jefferson Co~ Recorder of Deeds, and shall take immediate otfect as of the date
of this order.

·
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52.08. Class Actions
(a) Prerequisites to a C lass Action. One or more members of a class may sue or be sued as representative parties
on behalf of all only if ( l) the class is so numerous that joinder of all members is impracticable, (2) there are
questions of law or fact common to the class, (3) the claims or defenses of the representative parties are typical of
the claims or defenses of the class, and (4) the representative parties will fairly and adequately protect the interests of
the class.
(b) Class Actions Maintainable. An action may be maintained as a class action if the prerequisites of subdivision
(a) are satis fied, and in addition:
( 1) the prosecution of separate actions by or against individual members of the class would create a risk
of
(A) inconsistent or varying adjudications with respect to individual members of the class
which would establish incompatible standards of conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the class which would as a practical
matter be dispositive of the interests of the other members not parties to the adjudications or
substantially impair or impede their ability to protect their interests; or
(2) the party opposing the class has acted or refused to act on grounds generally applicable to the class,
thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the
class as a whole; or
(3) the court finds that the questions of law or fact common to the members of the class predominate over
any questions affecting only individual members, and that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy. The matters pertinent to the findings
include:
(A) the interest of members of the class in individually controlling the prosecution or defense
of separate actions;
(B) the extent and nature of any litigation concerning the controversy already commenced by
or against members of the class;
A3
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(C) the desirability or undesirability of concentrating the litigation of the claims in the

particular forum;
(D) the difficulties likely to be encountered in the management of a class action.
(c) Determination by Order Whether Class Action to Be Maintained- Notice - Judgment-Actions Conducted
Partially as Class Actions.

(1) As soon as practicable after the commencement of an action brought as a class action, the court shall
determine by order whether it is to be so maintained. An order under this Rule 52.0S(c)(l) may be
conditional and may be altered or amended before the decision on the merits.
(2) In any class action maintained under Rule 52.08(b)(3), the court shall direct to the members of the
class the best notice practicable under the circumstances, including individual notice to all members who
can be identified through reasonable effort. The notice shall advise each member that: (A) the court will
exclude the member from the class if requested by a specified date; (B) the judgment, whether favorable
or not, will include all members who do not request exclusion; and (C) any member who does not request
exclusion may, if desired, enter an appearance through counsel.
(3) The judgment in an action maintained as a class action under Rule 52.0S(b)(l) or Rule 52.08(b)(2),
whether or not favorable to the class, shall include and describe those whom the court finds to be
members of the class. The judgment in an action maintained as a class action under Rule 52.08(b)(3),
whether or not favorable to the class, shall include and specify or describe those to whom the notice
provided in Rule 52.08(c)(2) was directed, and who have not requested exclusion, and whom the court
finds to be members of the class.
(4) When appropriate an action may be brought or maintained as a class action with respect to particular
issues or a class may be divided into subclasses and each subclass treated as a class, and the provisions of
this Rule 52.08 shall then be construed and applied accordingly.
(d) Orders in Conduct of Actions. In the conduct of actions to which this Rule applies, the court may make
appropriate orders:
(1) determining the course of proceedings or prescribing measures to prevent undue repetition or

complication in the presentation of evidence or argument;
(2) requiring, for the protection of the members of the class or otherwise for the fair conduct of the action,
that notice be given in such manner as the court may direct to some or all of the members of any step in
the action, or of the proposed extent of the judgment, or of the opportunity of members to signify whether
they consider the representation fair and adequate, to intervene and present claims or defenses, or
otherwise to come into the action;
(3) imposing conditions on the representative parties or on intervenors;
(4) requiring that the pleadings be amended to eliminate therefrom allegations as to representation of
absent persons, and that the action proceed accordingly;
(5) dealing with similar procedural matters. The orders may be combined with an order under Rule 62,
and may be altered or amended as may be desirable from time to time.

(e) Dismissal or Compromise. A class action shall not be dismissed or compromised without the approval of the
court, and notice of the proposed dismissal or compromise shall be given to all members of the class in such manner
as the court directs.
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(f) Appeals. An appellate court may pennit an appeal from an order of a circuit court granting or denying class
action certification under this Rule 52.08 if a petition is timely filed as provided in Rule 84.035. The filing of a

petition shall not. stay the proceedings in the trial court unless the trial judge or the appellate court so orders.
(Adopted April 21, 1972, effective December 1, 1972. Amended September 28, 1993, effective January 1, 1994.
Amended June 21, 2005, effective January 1, 2006.)

COMMITTEE NOTE - 1974
This is the same as Rule 23 of the Federal Rules of Civil Procedure.
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52.10. Actions Relating to Unincorporated Associations
An action brought by or against the members of an unincorporated association as a class by naming certain members
as representative patties may be maintained only if it appears that the representative parties wi ll fairly and
adequately protect the interests of the association and its members. 111 the conduct of the action the court may make
appropriate orders corresponding with those described in Rule 5? .08(Q}, and the procedure for dismissal or
compromise of the action shall correspond with that provided in Rule 52.08(~).
Nothing in this Rule shall be construed to affect the rights or liabilities of labor unions to sue or be sued.
(Adopted April 21, 1972, eff Dec. 1, 1972.)

COMMITTEE NOTE - 1974
This is the same as Rule 23.2 of the Federal Rules of Civil Procedure with the following sentence added:
"Nothing in this Rule shall be construed to affect the rights or liabilities of labor unions to sue or be sued."
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CONSTITUTION
ANNOTATED
Analysis and Interpretation of the U.S. Constitution
Browse the Constitution Annotated

Fourteenth Amendment
Amdt14.1 Fourteenth Amendment: Overview
Amdt14.2 State Action Doctrine
Section 1

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any person oflife,
liberty, or property, without due process oflaw; nor deny to any person within its jurisdiction the equal
protection of the laws.
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